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IN THE COURT OF SESSIONS  JUDGE, SONITPUR AT TEZPUR 

 

SESSIONS  CASE NO  298  OF 2015 

Under Section 447/323/324/302/34 of the IPC  

GR Case No. 1625 of 2009. 

 

Present   :-         Sri Ashok Kumar Borah, AJS   
      Sessions Judge, 

 Sonitpur:Tezpur 
 
Prosecutor    :-         State of Assam   

    

       -vs- 

Accused   :-         1. Md. Usab @ Isob Ali     
      2. Md. Farjul Ali       
      3. Mahmmad Ali 
      All are Sons of Late Falu Seikh 

     Vill-  No.1 Rangagora, 
     P.S. – Dhekiajuli 
     Distt:- Sonitpur, Assam 

 

Date of framing Charge :-         22/09/2015    

Date of Recording Evidence :-         13/11/2015, 15/12/2015, 

 04/02/2016, 16/03/2016,                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  

      04/05/2016 & 07/03/2017   

Date of examination of  
accused u/s 313 of Cr.P.C :-   17/04/2017.   
   
Date of Argument  :-    01/12/2017, 28/12/2017 

   

Date of Judgment  :-    10/01/2018. 

Date of sentence hearing 

and final Judgment  :-  11/01/2018. 

     

Counsel for the Prosecution :-    Mr. Munin Chandra Baruah, PP 

    

Counsel for Accused             :-       S.E. Alam, Sr. Advocate.  
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J U D G M E N T  

  

1.  In this case accused Md. Usab @ Isob Ali, Md. Farjul Ali and 

Mahmad Ali are put for trial for allegation of charge u/s 

447/323/324/302/34 of the IPC.  

2.     The factual matrix, according to FIR, in brief, is that, on or about 8 

p.m. of 05-09-2009 accused persons by forming an unlawful assembly with 

lathi, dao and sharp cutting weapons tress-passed into the house of the 

informant, attacked informant’s husband Sirajul Haque, son Md. Abu nasar 

and sister Miss Sufia Khatoon, as a result they sustained grievous injury. 

Considering the seriousness of the injury, they have been admitted in 

Tezpur Civil hospital. Considering the seriousness of the injured Sirajul 

Haque he was removed to GMCH on 05-09-202009. At last he was 

succumbed to injuries on the way to GMCH.  Hence this prosecution case.  

3.   The ejahar was lodged by complainant Musstt Monowara Begum on 

06-09-2009 before the O/C of Dhekiajuli Police station. On being receipt 

the ejahar, the O/C Dhekiajuli Police station registered the case vide 

Dhekiajuli PS Case No. 284/09, u/s 447/325/326/302/34 of the IPC. 

4.    After completion of usual investigation, the O/C Dhekiajuli PS sent up 

the case for trial against the accused persons Md. Usab @ Isob Ali, Md. 

Farjul Ali, Asraf Ali and Mahmmad Ali u/s 447/323/324/302/34 of the IPC.  

 It is to be worth mentioning that vide order dated 22-07-2015, in 

GR Case No. 1625 of 2009, the then learned Addl. Chief Judicial Magistrate, 

Sonitpur, Tezpur declared the accused Md. Asraf Ali as absconder accused 

and the case is filed against him. 

5.   On being appeared the accused namely, Md. Usab @ Isob Ali, Md. 

Farjul Ali and Mahmad Ali before this court, after hearing of parties and on 

perusal of the record, my learned predecessor in Court framed charge u/s 

447/323/324/302/34 of the IPC against the accused Md. Usab @ Isob Ali, 

Md. Farjul Ali and Mahmmad Ali. Particulars of the charge are read over 

and explained to accused to which they pleaded not guilty and claimed to 

be tried. To substantial the case, prosecution examined as many as 11 

(Eleven) numbers of witnesses. After completion of prosecution evidence, 
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accused were examined u/s 313 Cr.P.C. All the allegations made against 

the accused and the evidence appears against them are put before them 

for their explanation where they denied the evidence and declined to give 

defence evidence. 

6.     I have also heard arguments put forwarded by learned Sr. Counsel  

for accused persons and the learned Public prosecutor for the state.  

7.     The points for decision in his case is that : 

1. Whether the accused persons on 05-09-2009 at night at 

about 8 p.m. at No. 1 Pirakata, under Dhekiajuli Police 

station, in furtherance of their common intention, committed 

house trespass into the house of the informant Manowara 

Begum with intent to commit an offence and thereby 

committed an offence punishable u/s 447/34 of the IPC?  

2. Whether the accused persons on the same date, time and 

place, in furtherance of their common intention, voluntarily 

caused hurt to Sufia Khatoon and Md. Abu Nasar and 

thereby committed an offence punishable u/s 323/34 of the 

IPC?  

3. Whether the accused persons on the same date, time and 

place, in furtherance of their common intention, voluntarily 

caused grievous hurt to Sufia Khatoon and Md. Abu Nasar    

and thereby committed an offence punishable u/s 324/34 of 

the IPC?  

4. Whether the accused persons on the same date, time and 

place, in furtherance of their common intention, committed 

murder by intentionally or knowingly causing the death of 

Sirajul Haque and thereby committed an offence punishable 

u/s 302/34 of the IPC?  

 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 
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9.   PW-1 Dr. Tek Bahadur Chetry, stated before this court that on 06-

09-2009 he was working as Senior Medical & Health Officer at Kanaklata 

Civil Hospital, Tezpur and on that day he performed post-mortem 

examination at 3.25  p.m. on the dead body of Sirajul Haque, male, 45 

years, muslim, in reference to Dhekiajuli PS Case No. 284/2009 u/s 

448/326/325/302/34 of IPC, on being escorted and identified by UBC 622 

Mofijuddin Ahmed along with his relatives Sahidur Islam, Taher Ali and 

Rahman Ali  and found the following: 

External appearance. 

              Stout male dead body.  Rigor mortis present. 

Injuries  

1. Bleeding from nose and mouth present  

2. Cut wound on left parietal region size 3’ x 2’ x 1’   

3. Left parietal bone is cut.  

4. Sub-dural hematoma present. 

5. Brain matter is lacerated.   

Injuries are antemortem in nature. Other organs are healthy.  

OPINION  

The cause of death is due to comma as a result of head injury.    

 All the five injuries described are sufficient to cause the death of a 

person.        

      Ext. 1 is the Post-mortem report and Ext. 1(1) is his signature. Ext. 

1(2) is the signature of Joint Director of Health Services, Sonitpur, Tezpur 

which is known to him.                                            

 
  In cross-examination, he admitted that Injury Nos. 2 to 5 

mentioned in the report is found in one place and it may be due to one 

assault. The injury No. 1 there was bleeding only. The bleeding may be 

caused due to injury on the brain. The age of the injury may be between to 

6 to 36 hours as there was rigor mortis. It is not possible to save a person 

in such kind of injuries as the injuries was in brain.    

10.     PW-2 Monowara Begum, the informant and one of the victim, 

stated before this court that the incident occurred about 6 years ago, at 
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about 8 p.m. She knows the accused namely, Isab Ali and Mahmad Ali who 

are present in the Court. She also knows the absentee accused Farjul and 

Asraf Ali. Asraf Ali has absconded. On the day of the incident at about 8 

p.m. accused Isab Ali came to their house and started arguing with her 

father Gafur. Then other three accused persons namely, Mahmad Ali, Farjul 

and Asraf Ali came there with daos in their hands. Then the accused Isab 

Ali assaulted on her head with a dao. She became unconscious and fell 

down. After some time she regained her senses. She saw the accused 

persons namely, Mahmad Ali, Farjul and Asraf Ali assaulted her husband 

Sirajuli on his head, back, neck with dao. Her husband suffered injury. Her 

sister Sufia was also in her house. Sufia also suffered injuries on her right 

hand. Her younger son Abul Nasar also suffered injuries on his back. 

Thereafter, the villagers came there and the accused persons fled away 

from there. Thereafter, all of them (injured persons) were taken to 

Dhekiajuli 30 Beded Hospital. Her husband was referred to Tezpur Civil 

Hospital as his condition  was serious. He was lateron referred to GMCH, 

Guwahati, but he succumbed to his injuries on his way at Keherukhanda. 

Thereafter, she lodged an FIR at Dhekiajuli Police Station which was 

written by one person. The FIR was written as per her instruction. She put   

thumb impression on the FIR.      

 Though she has been exposed to long cross-examination the 

evidence as to at the relevant time accused Isab Ali came to their house,   

arguing with her father Gafur Ali, then other three accused Mahmad Ali, 

Farjul and Asraf Ali came there with daos in their hands, then the accused 

Isab Ali assaulted on her head with a dao, she became unconscious and 

after some time she regained her senses, she saw the accused Mahmad 

Ali, Farjul and Asraf Ali assaulted her husband Sirajuli on his head, back, 

neck with dao, as a result her husband suffered injury on his head has 

remained unchallenged.   

11.    PW- 3 Sufia Begum, one of the injured, has stated that she knows 

the accused namely, Isab Ali, Farjul Ali and Mahmad Ali who are present in 

the Court.   Deceased Sirajul is also known to her. He was her brother-in-

law. The incident occurred about 6 years 6 months ago, at about 8 p.m. At 
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that time she was in her house along with her sister Manowara, brother-in-

law Sirajul. At that time, her father, completed the Namaj, he was called by 

Isab outside her house and Isab told him that he will urinate over him after 

removing his lungi and his cap. Thereafter her sister Manowara came out 

of her house. At that time accused Isab, Farjul and Asraf came there with 

daos, Mahmad also came there with a lathi. They assaulted her sister 

Manowara. After hearing hue and cry, Sirajul came out of house and the 

accused Isab, Farjul and Asraf assaulted Sirajul with a dao and Mahamad 

assaulted Sirajul with a lathi. Sirajuli suffered injuries on head and back 

side of the neck. She also came out and Farjul assaulted her with a dao on 

her left hand and also on her head. Her nephew Abdul Nasar also came out 

after hearing hue and cry. He was assaulted by Mahmad Ali on his 

backside, forehead and chest. Lateron, they were taken to Dhekiajuli 30 

Beded Hospital by 108 ambulance. Her brother-in-law Sirajul was taken to 

Kanaklata Civil Hospital, Tezpur from where he was referred to GMCH, 

Guwahati but he succumbed to his injuries on his way to GMCH, Guwahati.    

 Though she has been subjected to long cross-examination except 

giving many suggestions the evidence as to at the relevant time while 

Manowara came out of her house, accused Isab, Farjul and Asraf came 

there with daos, Mahmad also came there with a lathi assaulted her sister 

Manowara, on hearing hue and cry, Sirajul came out of house, the accused 

Isab, Farjul and Asraf assaulted Sirajul with a dao and Mahamad assaulted 

Sirajul with a lathi causing him serious injuries on head and back side of 

the neck, she was also assaulted by Farjul with a dao on her left hand and 

also on her head and while her nephew Abdul Nasar also came out he was  

assaulted by Mahmad Ali on his backside, forehead and chest has remained 

unchallenged.  

12. PW 4 Abul Nasar Haque, another one injured, stated before this 

court that he knows the accused namely, Isab Ali, Farjul Ali and Mahmad 

Ali who are present in the Court. Deceased Sirajul was her father. The 

incident occurred about 6 years 6 months ago, at night. When he came 

back to his house he saw hue and cry and when he came nearer he saw 

his mother Manowara, his father Sirajul were assaulted by the accused 
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persons with dao and lathi. He was also assaulted on his head and back 

side from back side. Later on, all the accused persons fled away and they 

were taken to Dhekiajuli 30 Beded Hospital. His father was taken to 

Kanaklata Civil Hospital, Tezpur and from there he was referred to GMCH, 

Guwahati. He succumbed to his injuries on the way to GMCH, Guwahati.  

Though he has been exposed to long cross-examination, except 

giving many suggestions the evidence as to at the relevant time on hearing 

hue and cry he rushed to the place of occurrence, saw his mother and 

father were assaulted by dao and lathi by the accused persons and he was 

also assaulted upon his head and back side from the back side has 

remained unchallenged.       

13. PW 5 Dr. Bhaskarjyoti Kakoti, stated that on 05-09-2009 he was 

working as Medical & Health Officer -1 at Dhekiajuli 30 Beded CHC and on 

that day, at about 10.10 p.m., he examined Md. Sirajul Haque, male, 65 

years, S/O Late Kasem Ali Fakir of village No.1 Pirakota , PS Dhekiajuli.     

 Complaining of alleged history of physical assault.  

On examination : 

  Loss of consciousness. 

 The patient was referred to Tezpur Kanaklata Civil Hospital for 

further management.  

 Exhibit 2 is the medical examination report of Md. Sirajul Haque and 

Ext. 2(1) is his signature.  

 On the same day, at about 10.15 p.m., he also examined Musstt 

Sufia Begum, 28 years, W/O Late Alauddin of village No.1 Pirakota, PS 

Dhekiajuli. 

 On examination: 

 Clean cut injury on middle part of the left forearm, visible bleeding 

was seen oozing out from the wound. Dimension of the wound length - 2 

inch, breadth – ½ inch and depth – ½ inch.  

 Clean cut injury is seen on the centre of the scalp towards the back. 

 Size length – 3 inch, breadth – 1 inch, depth - ½ inch. 

 Pain and swelling is present over the left side of the scalp.  
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Nature of injury: 

 Clean cut injury by sharp object.  

Exhibit 3 is the medical examination report of Musstt. Sufia Begum 

and Ext. 3(1) is his signature.  

 On the same day, at about 10.20 p.m., he examined Musstt. 

Manoara Begum, 40 years, female, W/O of Sirajul Haque of village No.1 

Pirakota , PS Dhekiajuli. 

On examination: 

 Clean cut injury on the centre of the scalp visible bleeding is seen 

on the wound. 

 Dimension of the wound length - 3 inch, breadth – ½ inch and 

depth – ½ inch.   

 Clean cut injury on the left side of the scalp. 

  Dimension of the wound length - 2 inch, breadth – ½ inch and 

depth – ½ inch.  Patterned abrasion (lathi) is found over the left shoulder 

joint. 

 Pain and swelling is present over the upper part of the thigh.  

Nature of Injury: 

 Clean cut injury by sharp object.  

 Exhibit 4 is the medical examination report of Musstt. Monowar 

Begum and Ext.4(1) is his signature.  

  On the same day, at about 10.25 p.m., he examined Md. Abdul 

Naser, 18 years, male, S/O of Sirajul Haque of village No.1 Pirakota , PS 

Dhekiajuli. 

 Alleged history of physical assault.  

On examination: 

 Patterned abrasion (lathi) is found over the upper part of the back 

of the chest.     

Nature of Injury: 

 Simple blunt injury. 

 Exhibit 5 is the medical examination report of Md. Abdul Naser and 

Ext. 5(1) is his signature.    
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  In cross-examination, he admitted that he examined the injured 

persons on 05-09-2009. He issued Ext. 2, 3, 4 and 5 on 24-09-2009. All the 

medical certificates were copied from the original medico legal Register on 

24-09-2009. In Ext. 3 and Ext.4 he has not mentioned the nature of injury 

as to whether it is grievous or simple in nature. He has not mentioned in 

his report what treatment rendered to the injured persons.   

14. PW 6 Mainul Haque, stated that he knows the accused namely, 

Isab Ali, Farjul Ali and Mahmad Ali who are present in the Court today. He 

also knew absentee accused Asraf Ali. Deceased Sirajul was also known to 

him. He also knows Sufia Begum, Monowara Begum and Abdul Naser. The 

incident occurred about more than 6 years ago, at night at about 7/7.30 

p.m. At that time he was the resident of No. 1 Pirakata village. On the day 

of the incident, he went to offer “Tarabi Namaj” near the house of Sirajul 

Haque. The Madrassa is situated near the house of Sirajul Haque. He was 

sitting near the house of Sirajul Haque. At that time Isab, Farjul, Asraf and 

Mahmmad Ali came and then Isab started scolding Gafur who is the father-

in-law of Sirajul Haque. At that time Sirajul Haque came out of his house. 

The accused persons namely, Isab, Farjul, Asraf and Mahmmad Ali started 

beating Sirajul Haque. Thereafter, Sufia Begum, Monowara Begum and 

Abdul Naser also came to that place. They were also assaulted by the 

accused persons with dao and lathi. Then the accused persons left the 

place. The incident occurred in the court-yard of the house of Sirajul 

Haque. He saw injuries on the person of Sirajul Haque, Sufia Begum, 

Monowara Begum and Abdul Naser. The injured were taken to Dhekiajuli 

Hospital. Next day, he came to know that Sirajul Haque expired on the way 

to Guwahati hospital from Tezpur. Police came and took her signature on a 

piece of paper. When Ext.6 and Ext. 7 were prepared by police at 

Dhekiajuli Police station, he was present there and he put signatures. Ext. 

6 and 7 are the seizurelists and Ext. 6(1) and 7(1) are his signatures. He 

does not know from where the seized articles were seized by the police.  

   Though he has been exposed to long cross-examination, except 

giving many suggestions the evidence as to at the time of “Tarabi Namaj” 

accused Isab, Farjul, Asraf and Mahmmad Ali came, Isab started scolding 
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Gafur, while Sirajul Haque came to scene, the accused persons namely, 

Isab, Farjul, Asraf and Mahmmad Ali started beating Sirajul Haque and 

while Sufia Begum, Monowara Begum and Abdul Naser came to that place, 

they were also assaulted by the accused persons with dao and lathi has 

remained unchallenged.      

15. PW 7 Abdul Jalil stated before this court that he knows the accused 

namely, Isab Ali, Farjul Ali and Mahmad Ali who are present in the Court. 

He also knows absentee accused Asraf Ali.  Deceased Sirajul was also 

known to him. He also knows Sufia Begum, Monowara Begum and Abdul 

Naser. The incident occurred about 6 years ago, in the month of Ramjan, 

at night at about 8 p.m. At that time, he went to offer “Tarabi Namaj” at 

Subahi Madrassa. People started gathering there. At that time Isab and his 

mother were started scolding Gafur. Thereafter, Isab, Farjul, Asraf and 

Mahmmad Ali came there. Sirajul also came out of his house. The accused 

persons started beating Sirajul and thereafter, Sufia Begum,  Monowara 

Begum and Abdul Naser were also came there and they were also beaten. 

He cannot specifically say who beat whom with what weapon.  After the 

incident only the injured persons remained there. He was also there. Taher 

Ali informed 108 Ambulance and thereafter 108 Ambulance came and the 

injured were taken to Dhekiajuli Hospital. Lateron Sirajul was sent to 

Tezpur Hospital from Dhekiajuli. He heard that Sirajul Haque expired on 

the way to Guwahati hospital from Tezpur. 

 In cross-examination, he admitted that witness Manowara is his 

aunt. They were at Madrassa for offering Tarabi Namaj. 10 to 12 persons 

assembled at Madrassa for prayer at that time. Namaj were led by a 

Moulabi from Nagaon. He heard from near Madrassa the altercation which 

was going on in between Isab Ali, his mother and Gafur.  

16. PW 8 Abdul Gafur stated before this court that he knows the 

accuseds namely, Isab Ali, Farjul Ali, Asraf Ali and Mahmad Ali and 

absentee accused Asraf Ali. Others three are present. Deceased Sirajul was 

his son-in-law. Monowara Begum and Sufia Begum are his daughters.   

Abdul Naser is his grandson through his daughter Monowara Begum. The 

incident occurred about 6 years ago. It was about 7 p.m. in the evening. 



  
 

Sessions Case NO. 298 of 2015 Page 11 
 

Because of Ramjan Month he had observed “Roja” and at about 7 p.m. of 

the day of occurrence he was taking rest in his house. At that time Isab Ali 

came to his house and asked him to come out of his house. Accordingly he 

came to the court-yard. At that time Mahmmad Ali had caught hold of his 

lungi. Mahmand Ali tried to snatch away his lungi. Monowara came out of 

the house and tried to prevent Mahmmad Ali, then Isab Ali dealt a dao 

blow on the right arm of Monowara. Immediately, Sufia also came out of 

the house. She was also attacked by Farjul with a dao.  Farjul dealt dao 

blows upon Sufia. When Sirajul came out of house all the aforementioned 

four accused persons namely, Isab Ali, Farjul Ali, Asraf Ali and Mahmad Ali 

attacked him with sharp weapons. At that moment of time Abu Nasar came 

to the place of occurrence so he was also attacked by the aforementioned 

four accused persons by sharp weapons. After the occurrence had taken 

place a vehicle was called and the injured persons were taken in the 

vehicle to the Dhekiajuli Hospital. The doctor at Dhekiajuli hospital referred 

Sirjaul to Kanaklata Civil Hospital, Tezpur. Again on being referred by 

doctors, Sirajul was taken to GMCH, Guwahati. But before reaching GMCH, 

Sirajul had died on the way. On the next day of the day of occurrence 

police came. Police seized some daggers and daos and sticks but he did 

not see those things. Inspite of that he had put his thumb impression on 

the seizure list.  

Though he has been exposed to long cross examination except 

giving many suggestions, the evidence as to at the relevant time Isab Ali 

came to his house, asked him to come out and while he come out Mahmad 

Ali had caught hold of his “lungi” and Mahmad Ali tried to snatched away 

his lungi, while Manowara came out and tried to prevent Mahmmad Ali, 

then Isab Ali dealt a dao blow on the right arm of Monowara and on arrival 

of Sufia she was also attacked by Farjul with a dao, when Sirajul came out 

from his house accused Isab Ali, Farjul Ali, Asraf Ali and Mahmad Ali 

attacked him with sharp weapons and arrival of Abu Nasar he was also 

attacked by the accused persons with sharp weapons has remained 

unchallenged. 
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17. PW 9 Samser Ali, stated before this court that he knows the 

accuseds namely, Isab Ali, Farjul Ali and Mahmad Ali who are present in 

the court. He also knows the absentee accused Asraf Ali. He knew the 

deceased Sirajul Haque. He also knows the injured persons namely, 

Monowara Begum, Sufia Begum and Abu Nasar. The incident occurred 

about 6 years ago. It was just before 8 p.m. At that time he had his dinner 

and he was getting ready to go out for Tarabi Namaj which was to be held 

in the Madrassa. On the way to Madrassa, he saw that Isab Ali, Farjul Ali, 

Asraf Ali and Mahmad Ali were having a heated argument with Abdul Gafur 

in his house. After that he had performed the ablutions and by that time 

the fight between all those persons had already taken place. He came to 

the place of occurrence and saw Sirajul was lying in an injured state. He 

also noticed that Manowara, Sufia and Abu Nasar had also injuries on their 

persons. In the mean time a vehicle arrived and all the injured persons 

were taken to Dhekiajuli hospital. He did not accompany them at that time. 

He had heard that Sirajul was taken to Tezpur and thereafter he was taken 

to Guwahati and on the way to Guwahati he died. Police came to the place 

of occurrence at night on the day of occurrence itself. He did not notice 

any materials being seized by police. Police only took his signature on 

some papers. Ext 6 is the seizure list and Ext. 6(1) is his signature thereon. 

Ext 7 is another seizure list and Ext. 7(1) is his signature thereon.     

Though he has been subjected to long cross-examination, the 

evidence as to at the relevant time, he had his dinner and he was getting 

ready to go out for Tarabi Namaj at the Madrassa, on the way to Madrassa 

he saw Isab Ali, Farjul Ali, Asraf Ali and Mahmad Ali were having a heated 

argument with Abdul Gafur in his house, after performing ablutions and by 

that time the fight between all those persons had already taken place and 

he saw Sirajul was lying in an injured state and he also noticed injury upon 

Manowara, Sufia and Abu Nasar has remained unchallenged.   

18.  PW 10 Taher Ali, stated before this court that he knows the 

accuseds namely, Isab Ali, Farjul Ali and Mahmad Ali who are present in 

the court. He also knows the absentee accused Asraf Ali. He knew the 

deceased Sirajul Haque. He was his neighbor. He also know the injured 
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persons namely, Monowara Begum, Sufia Begum and Abu Nasar. His house 

is situated infront of the house of Adul Gafur. Both the houses are divided 

by a road. The incident occurred in the year 2009. It was about  8 p.m. in 

the evening while Tarabi Namaj was about to start. When he was about to 

go to Madrassa then he saw that the accuseds  Isab Ali, Farjul Ali, Asraf Ali 

and Mahmad Ali were having a heated argument with Abdul Gafur in his 

house. The accuseds were armed with long daos. With those daos they 

attacked Sirajul Haque, Monowara, Sufia and Abu Nasar. As the accuseds 

were armed with daos, he did not go near the place of occurrence. 

Therefore, he did not notice which of the accused had attacked which of 

the injured persons. After the incident the accused persons fled away from 

the place of occurrence. In the mean time 108 Ambulance had come and 

all the injured persons were taken to Dhekiajuli hospital. He accompanied 

them to Dhekiajuli Hospital. The doctors referred Sirajul to Tezpur Civil 

Hospital and other three were retained in Dhjekiajuli hospital. He did not 

come to Tezpur at that time but next day he came to Tezpur to see Sirajul 

at the Civil Hospital. Here also the doctors referred Sirajul to GMCH. At that 

time he also accompanied Sirajul to Guwahati but before reaching 

Dhekiajuli he died.  

  Though PW 10 has been exposed to long cross-examination except 

giving many suggestions, the evidence as to at the relevant time when he 

went to “Madrasa” to attend “Tarabi Namaj” he saw accused Isab Ali, 

Farjul Ali, Asraf Ali and Mahmad Ali were having a heated argument with 

Abdul Gafur in his house, the accused were armed with long daos and they 

attacked Sirajul Haque, Monowara, Sufia and Abu Nasar has remained 

unshaken. 

19.   PW 11 Sahabuddin Ahmed, Investigating Officer of this case, 

stated before this court that on 06-09-2009 he was posted at Dhekiajuli 

Police Station as Attached Officer and on that day, one Manuwar Begum 

filed a written FIR at Dhekiajuli PS and O/C Dhekiajuli PS registered a case 

being Dhekiajuli PS Case No. 284/09 dated 06-09-2009 u/s 

447/325/326/302/34 of the IPC and he has been endorsed for the 

investigation of this case. Ext. 8 is the said FIR and Ext. 8(1) is the 
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signature of the then O/C Dhekiajuli PS, SI Sri Sidananda Borah On the 

said date at about 1.10 p.m., he has recorded the statement of the 

complainant and he has conducted inquest on the deadbody at the police 

station. Thereafter, he forwarded the deadbody for post mortem 

examination vide dead body challan. He has also collected the post mortem 

report from the hospital. The victim Sirajul Haque, Manuwara Begum, Sufia 

Begum and Abul Nasar already taken treatment at Dhekiajuli CHC. On 

being came to know about the said fact he has issued requisition and also 

collected the injury reports. He has proceeded to the place of occurrence 

No.1 Pirakata (in the house of the deceased Sirajul Haque) at about 2.30 

p.m. He has also prepared a sketch map of the place of occurrence. He has 

also recorded the statements of the witnesses. During investigation he has 

seized the weapon of offence i.e. one Beki dao length 20 inch, another Beki 

dao length about 15 inch, one wooden lathi length about 24 inch, another 

wooden lathi length about 21 inch and one dagger length about 16 inch 

through seizurelist Ext.6.  Material Ext. 1 is the two Beki daos and Material 

Ext. 2 is the two wooden lathis. Material Ext. 3 is the one dagger length 

about 16 inch vide seizurelist Ext. 7.  Material Ext. 3 is seized from the 

house of accused Isab Ali and two beki dao and one lathi were seized from 

the house of accused Asraf Ali. Ext. 6(3) and Ext.7(3) are his signatures. 

The seized articles were seized in presence of witnesses. After collecting 

the post mortem and injury report he has filed charge sheet against the 

accused persons, Isab Ali, Farjul Ali, Asraf Ali and Mahmmad Ali u/s 

447/324/325/302/34 of the IPC. Ext. 9 is the chargesheet and Ext. 9(1) is 

his signature.     

In Cross-examination he admitted that the original case diary of the 

case is not available before the court and he has deposing from the 

duplicate case diary. He has not seen in the case record any inquest report 

of the deceased and dead body challan by which he sent the dead body for 

post mortem. In the charge-sheet there is no mention that he has sent the 

sketch map of the case  

20.  These much is the evidence of the prosecution. 
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21. Defence plea is total denial while their statements were recorded 

u/s 313 Cr.P.C. and did not adduce any defence witness to buttress the 

defence.    

22.  The Ld. Sr. Counsel for the accused submitted that the prosecution 

has failed to prove the case beyond any reasonable doubt. Firstly, all the 

witnesses are belonging to same family and they are closed relatives to 

each other, as such, they are interested. Secondly, the witnesses 

admitted that an altercation took place at the time of Ramjan prayer. 

Thirdly, according to PW 2 the incident took place in her house campus. 

On the other hand, other witnesses stated a different place of occurrence. 

PW 6 stated that the incident took place in the court yard of Sirajuli. 

Besides that, there are some contradictions as injury sustained by injured. 

Fourthly, PW 3 is a chance witness. Fifthly, the alleged eye witness could 

not be able to say by whom and by which specific instrument assaulted the 

deceased. Sixthly, according to the doctor who conducted post mortem 

upon the deceased stated that the deceased sustained injury to the affect 

of one assault. But according to ocular evidence many people has 

assaulted the deceased. Seventhly, the PW 7 stated that he cannot say 

who has assaulted the deceased. The incident took place at the site of the 

road under bamboo grooves.  

 To fortify the argument, learned counsel for the accused submitted 

the following case laws: 

1. In regard to statement made before the I.O. 

substantially differs with the statement given in the 

court : 

(i) (1995) 1 GLR 421 and  

(ii) (ii) (2010) 4 GLR 567. 

2.  In regard to serious omissions amount to 

contradictions: 

(i) (1996) 2 GLR 79. 

3. Statement made for the first time in court after long 

gap: 

(i)  (2012) 2 SCC (Cri) 42. 
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4. Non examination of Independent as well as material 

witnesses though available – fatal to the prosecution: 

(i) 2002 (3) Crl.L.J. 3359 (Gauhati), (ii) (2015) 1 SCC 

(Crl) 293 and (iii)    

5. In regard to suppression of earlier version by the 

prosecuting agency deserves to be condemned with no 

uncertain terms : 

  (i) (1997) 1 GLR 311 

6. Investigation started on GD Entry – subsequent FIR has 

not significance: 

 (i) (1990)2 GLR 11 and (ii) 2011(2) GLT 18 (SC) 

7. Evidence of relatives- highly interested witnesses  

 (i) (2010) 4 GLR 445. 

8. Serological test of weapon – not done. 

     (i) 1981 Crl.L.J. 1734 (Gauhati ) Head Note C. 

23. Per contra, learned Public Prosecutor, Sonitpur, Tezpur submitted 

that the prosecution has ably proved the case beyond any reasonable 

doubt, hence, accused is required to be convicted under the charged 

section.    

24. I have also thoroughly perused the aforesaid case laws cited by 

learned counsel for the accused persons. 

25.   Keeping in mind, the submission advance by Ld. Counsels for both 

parties, I am going to dispose the case as follows. 

26. A careful scrutiny of the whole case record, it appears that 

prosecution to substantiate the case examined as many as 11 numbers of 

witnesses. Out of 11 numbers of witnesses, 3 witnesses are official witnesses. 

Among the three said witnesses, PW 1 is Doctor, who conducted post mortem 

on the dead body of the deceased, PW 5, is also a doctor who examined the 

victims, Sirajuli Haque initially, the injured Musstt Sufia Begum, Musstt 

Manowara Begum, Md. Abdul Naser, PW 11 who is the Investigating Officer.   

8 (eight) are non-official witnesses. Out of them, PW 2 Monowara Begum, 

PW 3 Sufia Begum and PW 4 Abul Nasar Haque are injured and eye witnesses 

to the occurrence. PW 6 Mainul Haque and PW 7 Abdul Jalil are independent 
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eye witnesses. PW 8 Abdul Gafur and PW 10 Taher Ali are also eye witnesses. 

Other PWs i.e. PW 9 Samser Ali is a supporting witness. Among the non-

official witnesses PW 2, PW 3 and PW 8 are close relatives of the deceased.    

27. First, we discussed about the evidence of independent eye witnesses 

i.e. PW 6 Mainul Haque and PW 7 Abdul Jalil along with the evidence of other 

injured eye witnesses i.e. PW 2 Musstt Monowara Begum, PW 3 Musstt Sufia 

Begum and PW 4 Abul Nasar Haque.  

  PW 6 Mainul Haque stated that at the relevant time he went to offer 

“Tarabi Namaj” at the Madrasa situated near the house of Sirajul Haque 

(deceased). At that time Isab, Farjul, Asraf and Mahmmad Ali came to the 

place of occurrence, Isab started scolding Gafur, when Sirajul came out 

accused Isab, Farjul, Asraf and Mahmmad Ali started beating Sirajul, on 

arrival of Sufia Begum, Manowara Begum and Abdul Naser they were also 

assaulted by dao and lathi. He saw the injury of Sirajul, Sufia, Monowara and 

Abul Naser Haque. 

  PW 7 Abdul Jalil stated that at the relevant time he went to offer 

“Tarabi Namaj”. At that time Isab Ali and his mother started scolding Gafur. 

Thereafter, Isab, Farjul, Asraf and Mahmmad Ali came to the place of 

occurrence and while Sirajul came out accused persons started beating Sirajul 

(deceased), on arrival of Sufia Begum, Monowara Begum and Abdul Naser, 

they were also beaten by the accused persons.  

  PW 2 Monowara Begum, the informant and injured, stated that at the 

relevant time accused Isab Ali came to their house and started arguing with 

her father Gafur. Then, Mahmad Ali, Farjul and Asraf Ali came with doas in 

their hands. Then accused Isab Ali assaulted on her head with a dao as a 

result she became unconscious. When she regained her senses, she saw 

Mahmad Ali, Farjul, Asraf assaulted her husband Sirajul on his head, back, 

neck with dao. Sufia and Abdul Naser suffered injuries due to assault caused 

by the accused persons.  

 PW 3 Sufia Megum, another injured eye witness, stated that after 

completion of Namaj, accused Isab called her father, his sister Monowara 

(PW 2) also came out, then accused persons Isab, Farjul, and Asraf came 

with daos and assaulted Monowara (PW2). On hearing crying Sirajul came 
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out and then accused Isab, Farjul and Asraf assaulted Sirajul with a dao, 

Mahmad assaulted him with a lathi caused him injury on head, back side of 

the neck.  

 PW 4 Abul Nasar Haque stated that on hearing hue and cry when he 

came to the place of occurrence he saw his mother Monowara and Sirajul 

were assaulted by accused persons with dao and lathi. He was also assaulted 

by the accused persons.     

 PW 2, PW 3, PW 4, PW 6 and PW 7 are the eye witnesses to the 

occurrence clearly described about the whole story. All were stated in the 

same tune that at the relevant time, Isab Ali came to the house of PW 2, 

arguing with her father Gafur, then other accused persons Farjul, Asraf and 

Mahmad Ali came there with daos in their hands, accused Isab Ali assaulted 

Monowara on her head, then other accused persons Mahmad Ali, Farjul and 

Asraf  assaulted Sirajul on his head, back side of neck with daos and lathi, as 

a result, Sirajul sustained fatal injury ultimately died. Accused persons had 

also assaulted Sufia Begum and Abdul Naser Haque caused them injuries.   

 Though they have been exposed to long cross-examination but 

their presence at the place of occurrence cannot be doubted. The 

witnesses have duly been cross-examination and not even a suggestion has 

been made to them that they have any reason for implicating the accused 

persons falsely. The ingredients and circumstances clearly disclosed that 

accused Isab Ali, Farjul Ali, Mahmad Ali and other accused Asraf equipped 

with daos and lathi assaulted Monowara, Sufia, and Abdul Naser and the 

deceased Sirajuli. The circumstances is that these three accused persons 

along with one accused all were participated in assaulting the victims 

clearly indicated that they shared same common objection with common 

intention in furtherance of act. There is no doubt to disbelieve the evidence 

of PW 6 and 7 including the injured witnesses PW 2, PW 3 and PW 4. 

Firstly, their presence at the place of occurrence cannot be ruled out. 

Secondly, there is no any evidence that they have any enmity with the 

accused persons to implicate the accused persons falsely in such a heinous 

act. Thirdly, PW 2, PW 3 and PW 4 themselves sustained injuries in the 

attack of the accused persons. Fourthly, PW 6 and PW 7 are independent 
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eye witnesses. They have no any business or link with the accused or the 

deceased to give evidence against the accused persons or in favour of the 

deceased and injured. As such there is no any point to raise doubt as to 

the interestedness of their evidence. Lastly, there is no evidence that they 

have implicated the accused persons with some ulterior motive to convict 

the accused persons. There is no room of doubt about the evidence of 

these witnesses. Under such circumstances, the evidence of PW 2, PW 3 

and PW 4 including PW 6 and 7 are convincing and reliable.                                                        

28. Learned Sr. counsel for the accused again submitted that the so-

called eye witnesses i.e. PW 6 and PW 7 cannot be relied on. Had they 

really seen the incident, none of the said persons could have rescued the 

victims from the clutches of the accused persons. 

  In this context, I may cite a case law viz Hari Singh M. Vasava 

Vs. State of Gujrat, reported in AIR 2002 SC 1212. It has been held in 

that case is that –  

“ Only because the eye witness fails to intervene to 

safe the deceased, cannot be a ground to reject his 

testimony particularly when he was not asked as to 

what restrained or refrain him from intervening to 

safe the deceased.” 

29. In the instant case, as discussed herein before, the aforesaid 

independent two eye witnesses i.e. PW 6 and PW 7 were duly cross-

examined by the defence. The direct testimony of said witnesses are 

corroborated with the evidence of other injured eye witnesses of PW 2, PW 

3 and PW 4 which are tallied with the medical evidence fully established 

the prosecution version. It is also observed that none of the aforesaid 

witnesses was asked as to what restrain or refrain from intervening to safe 

the deceased. Under such circumstances, their evidence cannot be thrown 

overboard only because that none of the said eye witnesses intervene the 

accused persons in assaulting the deceased and the victims.   

30.    Learned counsel for the accused submitted that PW 2, PW 3 and PW 

4 are the close relatives of the deceased. Therefore, they are interested to 

succeed their case even by resorting false statement.    
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31. No doubt, it is true that PW 2 is the wife of the deceased and PW 3 

is the sister of the informant (PW2) and PW 4 is the son of the informant.    

So, question may arise as to interestedness of their evidence.   

32. Law is well settled – “interested witnesses are not necessarily false 

witnesses though the fact that those witnesses have personal interest or 

stake in the matter must put the court on its guard, that the evidence of 

such witnesses must be subjected to close scrutiny and the court must 

assess the testimony of each important witness and indicate he reasons for 

accepting or rejecting it and that no evidence should be at once discharged 

simply because it came from interested parties.” [ vide (a) Siya Ram Rai Vs. 

Dtate of Bihar (1973) 3 SCC 241 ; (b) Sarwan Singh Vs. State of Punjab (1976) 4 

SCC 369 ; (c) Birbal Vs. Kedar AIR 1977 SC 1 ; (d) Gopal Singh Vs. State of UP 

AIR 1979 SC 1822 ; (e) Hari Obdulla Reddy Vs. State of Andra Pradesh (1981) 3 

SCC 675 and (f) Anvvaruddin Vs. Shakoor JT (1990) 2 SC 83.]  

33. It appears that these three prosecution witnesses are not only eye 

witnesses to the occurrence, they themselves sustained injuries in the 

hands of the accused persons. Though they were exposed to long cross-

examination, but their presence at the place of occurrence and they 

sustained injuries in the hands of the accused persons cannot be doubted. 

They have not been cross-examined nor even suggestion has been made 

why they implicated the accused persons falsely. So, considering the 

previous statements made by aforesaid three witnesses corroborated with 

the statements of other independent eye witnesses PW 6 and PW 7 and 

the surrounding circumstances, their evidence cannot be thrown overboard 

simply on the ground that their evidences come from interested parties.  

34. Learned Sr.counsel for the accused persons again submitted that 

there is an enmity in between the family of the complainant and the family 

of the accused persons due to some earlier quarrel specifically the 

appointment of “munchi”. As such, the complainant and other witnesses 

may falsely implicate the accused persons.  

35. In this context, I may cite a case law viz., Suresh Rai Vs. State of 

Bihar, reported in AIR 2000 SC 2207, wherein it has been held that -   
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“Enmity, undoubtedly is a doubt edged weapon; it may 

be a motive for commission of crime; it may also be a 

motive for false implication.”    

36. Here in the present case as discussed herein before, PW 6 and PW 

7 are independent eye witnesses. PW 2, 3  and 4 themselves sustained 

injuries in the hands of the accused persons. They are not only supported 

the prosecution case but there are also other PWs i.e. PW 8, PW 9 and PW 

10 who have supported the prosecution case. They equally have a good 

relation with the complainant as well as the accused persons. There is no 

any evidence or any circumstance to infer them that they have any enmity 

to the accused persons to implicate the accused persons falsely. The 

existence of the dispute for earlier quarrel for appointment of “Munchi” 

appears to be the cause for bad relation between the parties but no section 

of the society can be permitted to take law into its own hand. There are 

ways to remedy social injustices, no individual can take upon himself the 

right to remedy and wrong done to him. Simply because there is an enmity 

due to earlier quarrel for appointment of “Munchi”, the prosecution story 

cannot be required to be discarded outright on the footing that the 

witnesses for the prosecution were all partisan witness and has deposed 

falsely to implicate the accused persons.  

37. Learned Sr. counsel for the accused submitted that seized weapons 

i.e. dagger, beki daos are not produced before the court which may raised 

another point of doubt.  

 Coming to the instant case, it is true that the seized weapon of 

assault was not examined before the court at the time of examination of 

seizure witnesses. In my opinion, absence of such evidence did not affect 

the veracity or credibility of the evidence of eye witnesses, seizure 

witnesses which otherwise appeared truthful. As such non examination of 

seized weapons of assault cannot be a ground to discard the evidence of 

eye witnesses.   

38. Learned Sr. counsel for the accused submitted that the deceased 

and injured might have been get hurt in group clash. Coming to the 

present case, it appears that there is no any such evidence that a group 
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clash was taken place in between the accused and the complainant/victim’s 

party. It also appears that even none of the prosecution witnesses was 

cross-examined or even suggestion has been made by defence as to any of 

such group clash. That apart the accused persons failed to adduce any 

defence evidence to confirm that injuries sustained by the victims and the 

deceased might have been occurred in group clashes. Therefore, I cannot 

agree with the aforesaid submission of learned Senior counsel of the 

accused.    

39.  Learned Sr. counsel also for the accused submitted that according 

to the prosecution evidence there were many people attending the “Tarabi 

Namaj” and at the place of occurrence and even at the time of incident 

there were many people. Non examination of other witnesses is fatal to the 

prosecution case.  

40.  Coming to the present case, it appears that the incident took place 

just after “Tarabi Namaj” was over. Besides, the altercation took place just 

before the “Tarabi Namaj” therefore, there were obviously many people 

gathered at the place of occurrence. Non examination of other persons, 

including Sri Ranjit Bhadra may raise a question of doubt on the 

prosecution case as submitted by the learned Sr. counsel for the accused.  

  In this contest, I may mention a case law, viz., in Mahammad 

Khalil Vs. State of West Bengal (2002) SCC Crl. 1734, the Hon’ble 

Apex Court observed that –  

“ Normally, the prosecution‟s duty is to examine all the 

eye witnesses, the selection of whom has to be made with due 

care, honestly and fairly. The witnesses have to be selected 

with a view not to suppress any honest opinion, and due care 

has to be taken that in selection of witnesses, no adverse 

inference is drawn against the prosecution. However, no 

general law can be laid down that each and every witness has 

to be examined even though his testimony may or may not be 

material. The most important factor for the prosecution being 

that all these witnesses strengthening the case of the 

prosecution have to be examined, the prosecution can pick and 

choose the witnesses who are considered to be relevant and 

materials for the purpose of unfolding the case of the 
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prosecution. It is not the quantity but the quality of the 

evidence that is important. In the case in hand, if the 

prosecution felt that its case has been well established through 

the witnesses examined, it cannot be state that non-

examination of some persons rendered its version vulnerable.”  

 

41. In the present case, as discussed herein before, in fact, the 

evidence as to the contrary at the relevant time Isab Ali came to the house 

of the informant and started arguing with her father Gafur, then Md. Ali, 

Farjul and Asraf Ali came with daos in their hands, then accused Isab Ali 

assaulted on her head with a dao, though she initially became senseless 

but after some time she regained her senses then she saw Mahmad Ali, 

Farjul and Asraf Ali assaulted her husband Sirajul on his head, back and 

neck with dao and lathi as a result, he sustained severe injuries ultimately 

led to death. Accused persons Isab, Farjul, Asraf and Mahmad Ali also 

assaulted PW 2 Monowara and PW 3 Sufia and PW 4 Abdul Naser and 

caused them injuries. There is no evidence on record that any of other 

localities other than aforesaid witnesses and persons had seen the accused 

persons in assaulting the deceased and the victims. When the eye 

witnesses account has well stood the test of cross-examination, non-

examination of other witnesses would pale into significance. It is also easy 

to visualize that witnesses, who are not concerned with the victims, may 

like to safely keep away from police proceeding or proceedings before the 

court and only those, who feel aggrieved by the assault of the accused 

persons on the victims, may be bold enough to come forward to offer 

themselves as witnesses. Therefore, non-examination of other persons 

present at the place of occurrence or at the “Tarabi Namaj” or Sri Ranjit 

Bhadra cannot be fatal to the prosecution case as it is stands fully 

supported by acceptable eye witnesses i.e. PW 2, PW 3, PW 4, PW 6 and 7 

and other supporting witnesses PW 8, PW 9 and PW 10. 

42. Learned Sr. counsel for the accused has also submitted that there 

are some inconsistency about the place of occurrence so, learned counsel 

for the accused raised doubt to the evidence of the said witnesses. It is 
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true that there are some slightest minor inconsistencies at to the place of 

occurrence in between some PWs appears in the present case.  

  It has been held in Krishna Pillai Sree Vs. State of Kerela, 

reported in AIR 1981 SC 1237 that :-    

  “It is no doubt true that the prosecution evidence does 

not suffer from inconsistencies here and discrepancies there but 

that is a shortcoming from which no criminal case is free. The 

main thing to be seen is whether those inconsistencies, etc., go 

to the root of the matter or pertain to insignificant aspect 

thereof. In the former case, the defence may be justified in 

seeking advantage of the incongruities obtaining in the evidence. 

In the latter, however, no such benefit may be available to it.”      

43.  In regard to alleged inconsistencies of place of occurrence in the 

evidence of PW 6, he stated that the incident took place in the court-yard 

of house of Sirajul Haque. PW 2 also stated that the incident took place in 

an around her house. The Madrasa where the “Tarabi Namaj” was held is 

situated infront and just adjacent to the house of the informant. So, there 

is no such contradiction among the evidence of PWs as to the place of 

occurrence appears in the case. Therefore, these are minor inconsistencies 

in regards to the place of occurrence. In this connection, I would like to say 

that where there is an unrebuttable direct evidence of independent eye 

witnesses including the injuried witnesses that accused persons assaulted 

the victims including Sirajul Haque where Sirajuli Haque ultimately led to 

death. The accused persons assaulted Sirajul with daos and lathi 

indiscriminately which has also been supported by other circumstantial 

evidence.  Therefore, these are minor inconsistency which cannot go to the 

root of evidence.   

44. Lastly, learned Sr. counsel for the accused urged that there is no 

credible evidence by which the prosecution has tried to incriminate the 

accused. I cannot agree with the aforesaid submissions of learned counsel 

for the accused. As here in the instant case, there is a clear evidence of PW 

6 and 7, independent eye witnesses including the injured eye witnesses of 

PW 2, PW 3 and PW 4 supported by other witnesses PW 8, PW 9 and PW 

10, all were stated in the same tune that at the relevant time Isab Ali came 
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to the house of Monowara, scolded Gafur, thereafter Monowara came out, 

she was assaulted by Isab with a dao on her head causing her injury 

though she became senseless but after some time she regained her senses 

and she saw accused Mahmad Ali, Farjul and Asran beating Sirajuli with a 

dao and lath on his head, back and neck causing him fatal injury ultimately 

led to death. When Sufia and Abdul Naser came they have been also 

assaulted by the accused persons.    

  PW 2, the informant/injured filed the ejahar on the very next day of 

the incident. She herself sustained injury in the incident. The incident took 

place in the night just before “Tarabi Namaj’. Besides, her husband was 

fatally injured in the incident so delay of lodging the FIR in one day has a 

reasonable ground. It appears that the statement of PW 2, PW 3, PW 4, 

PW 6 and PW 7 are corroborated with their statements made before the 

police u/s 161 Cr.P.C. Similarly, the statement of supporting witnesses PW 

8, PW 9 and PW 10 also corroborated with their statements made before 

the police u/s 161 Cr.P.C. This prosecution case is not based on any 

confessional statement or any extra-judicial confession. This case is based 

on eye witnesses, injured witnesses corroborated by other supporting 

witnesses including the circumstantial evidence. While assessing and 

evaluating the evidence of PWs 2, 3, 4, 6 and 7 and other independent 

witnesses, it appears that the circumstances of the case was such that it 

was possible for these PW 6 and PW 7 to present at the scene and there is 

nothing inherently improbable and unreliable. On scrutinizing the evidence 

of PWs 2, 3, 4, 6, 7 and 8, 9 and 10, I find that they are consistent with 

one another so far as the place of occurrence, the manner of assault, the 

weapon of assault used by the accused persons and nothing has been 

brought out in their cross-examination to impeach their testimony. The 

aforesaid oral evidence fully corroborates the medical evidence. Hence, the 

evidence of these eye witnesses including the other witnesses are 

convincing and reliable.  

45. Here in this case, it is not disputed that the deceased Sirajul was 

died with severe injuries including 1. Bleeding from nose and mouth 

present, 2. Cut wound on left parietal region size 3’ x 2’ x 1’ , 3. Left 
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parietal bone is cut, 4. Sub-dural haematoma present and 5. Brain matter 

is lacerated. As per post mortem report all the five injuries described are 

sufficient to cause the death of a person and also doctor opined that the 

cause of death is due to comma as a result of head injury.  The defence 

has failed to cross-examine the doctor as to the cause of injury rather in 

cross-examination doctor admitted that it is not possible to save a person 

in such kind of injuries as the injuries was in brain. The Investigating 

Officer has seized one dagger from the house of accused Isab Ali and two 

“Beki” dao and one lathi were seized from the house of accused Asraf Ali in 

presence of witnesses. The medical evidence as discussed herein above, 

clearly stated that the injuries found on the deadbody of the deceased are 

sufficient to cause the death of a person in normal course. According to the 

evidence of prosecution witnesses as detailed discussions herein before, 

accused Isab Ali, Farjul Ali, Mahmad Ali along with other accused Asraf Ali 

assaulted and voluntarily caused hurt to Sufia Khatoon by blunt as well as 

sharp weapon. Despite that evidence would go to establish that the 

aforesaid accused persons mercilessly beaten the deceased with lethal 

weapons and the said incident in fact witnessed by the complainant and 

PW 3, PW 4, PW 6 and PW 7. The weapons used by the accused persons 

are “Beki dao” and lathi which are lethal weapons. The medical evidence as 

discussed above clears shows that due to assault of serious cut injury by a 

heavy sharp cutting weapon, the death was caused to the deceased and it 

was an ante mortem as such, the case was squarely falls u/s 302 of the 

IPC.  

46. The above circumstances would go to show that accused Md. Usab 

@ Isab Ali, Md. Farjul Ali and Mahmad Ali along with other accused Asraf 

Ali committed criminal trespass in the court yard of informant, intentionally 

inflicted the victim Musstt Sufia Begum and Abul Naser Haque in common 

intention with furtherance of the act. Accused persons also assaulted 

Sirajul Haque intentionally with dao and lathi causing fatal injuries 

ultimately led to death.  So, they are guilty for the offence u/s 

447/323/324/302/34 of the IPC.  



  
 

Sessions Case NO. 298 of 2015 Page 27 
 

     When once the ingredients of intention is established that person 

would be murdered as such the grave and severe injury was sufficient in 

the ordinary course of nature to cause death.  

47. Regarding “motive”, Hon’ble Apex Court in Sardul Singh Vs. 

State of Hariyana, reported in AIR 2002 SC 3462 observed that – 

“ „Motive‟ which is not always capable of precise proof, 

if proved, may only land additional support to 

strengthen the probable of the commission of the 

offence by the person accused, but the absence of proof 

does not ipso facto warrant as acquittal.” 

48. In the instant case, the motive proved was apparently inadequate, 

although it might be possible.  

49. Here in the present case, all the prosecution witnesses including the 

eye witnesses and injured witnesses ably proved that on or about 8 p.m. of 

05-09-2009 at No.1 Pirakata, under Dhekiajuli Police Station, the accused 

persons in furtherance of their common intention,  committed trespassed 

into the court-yard of informant, with intent to commit an offence and 

thereafter, they voluntarily caused hurt to Sufia Khatoon and Abdul Naser 

Haque by means of sharp cutting weapons, thereafter, the accused 

persons in furtherance of their common intention, committed murder by 

intentionally or knowingly causing the death of Sirajul Haque by assaulting 

with dao and lathi which are proved beyond all shadow of doubt.   

50. In view of the above, I have no hesitation to hold that the 

prosecution has able to prove the charge u/s 447/323/324/302/34 of the 

IPC against the accused persons namely Md. Usab @ Isab Ali, Md. Farjul Ali 

and Mahmad Ali beyond all reasonable doubt. As such, accused persons 

namely, Md. Usab @ Isab Ali, Md. Farjul Ali and Mahmad Ali  are held guilty 

for the offence u/s 447/323/324/302/34 of the IPC and accordingly 

convicted them. 

51.   Heard the accused on the point of sentence where they praying for 

leniency on the ground that they are the only earning members of their 

respective families. They have wives and children and required to look after 
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them.   Besides, they have been in custody for a substantial period during 

the period of enquiry and trial.             

52.     I have also heard the learned Public Prosecutor, Sonitpur, Tezpur 

for the state as well as the learned Sr. Counsel for the accused persons. 

But, in the case of murder like heinous crime, I am of the view that no 

leniency should be allowed.  

53. The recent benign direction of the Penal law towards life sentence 

as a rule and death is an exception awarding of which must be 

accompanied by recorded reason. From the medical report as well as 

statements of the witnesses, it transpires that the deceased was assaulted 

with daos and lathi which are sharp cutting as well as causing fatal injury 

weapons indicating that murder was with intention of the accused persons. 

Looking to the matter of manner of assault, in the case in hand, it seems 

that accused persons acted under momentary impulse. Apart from that, it 

is difficult to hold that accused persons are such dangerous persons that to 

spare their life will endanger to the community. I am also not satisfied that 

the circumstances of the crime are such that there is no alternative but to 

impose the death sentence. It is true that act of murder is a heinous crime 

and requires to be condemned. But at the same time, it cannot be said that 

it is the rarest of rare cases where accused persons requires to be 

eliminate from the society.  

O   R  D   E   R. 

54. I convict the accused persons, namely, Md. Usab @ Isab Ali, Md. 

Farjul Ali and Mahmad Ali u/s 447/323/324/302/34 of the IPC and sentence 

them for Simple Imprisonment for 1(one) month for the charge u/s 447/34 

of the IPC, sentence them for Simple Imprisonment for 2(two) months for 

the charge u/s 323/34 of the IPC and sentence them for Simple 

Imprisonment for 3(three) months for the charge u/s 324/34 of the IPC. 

Also sentence them with Rigorous Imprisonment for life and also to pay a 

fine of Rs. 1000/- (Rupees one thousand) each in default Rigorous 

Imprisonment for 1 (one) month for the charge u/s 302/34 of the IPC. All 

the sentences will run concurrently.       



  
 

Sessions Case NO. 298 of 2015 Page 29 
 

55. From the circumstances of the case, I think that this is a fit case for 

victim’s compensation, as such, an amount of Rs. 1,00,000/- (Rupees one 

lacs) only is awarded as victim’s compensation to the wife of the deceased.   

 The learned Secretary, DLSA, Sonitpur, Tezpur, is directed to hold 

an enquiry to award the compensation to the wife of the deceased.   

Let a copy of this order be given to the learned Secretary, DLSA, 

Sonitpur, Tezpur.       

56. The period of detention of accused person, during investigation, 

enquiry or trial, if any, be set of u/s 428 of the Cr.P.C. 

57. Let a free copy of Judgment be served to the accused. 

58.  Let another copy of Judgment and order be sent to the Ld. District 

Magistrate, Sonitpur, Tezpur under the provisions of Sec. 365 Cr.P.C. 

59.   Let the G.R Case No. 1625 of 2009 be sent to Ld. committal Court 

along with a copy of Judgment.  

60.  Given under my Hand and Seal of this Court on this the 11th day of 

January, 2018.  

 

 

             (A.K. Borah) 
    SESSIONS JUDGE,   
           SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR. 
 

 
Dictation taken and transcribed by me:  
 
 
( R. Hazarika), Steno     
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APPENDIX 

 
Prosecution Witness 

 

1.  Prosecution Witness No.1 :- Dr. Tek Bahadur Chetry 
2.  Prosecution Witness No.3 :- Musstt Monowara Begum, 
3.  Prosecution Witness No.3 : Musstt Sufia Begum 
4.  Prosecution Witness No.4 :- Abul Nasar Haque, 
5.  Prosecution Witness No.5 :- Dr. Bhaskarjyoti Kakoti 
6.  Prosecution Witness No.6 :- Mainul Haque, 
7.  Prosecution Witness No.7 :- Abdul Jalil 
8.  Prosecution Witness No.8 :- Abdul Gafur  
9.  Prosecution Witness No.9 :- Samser Ali 
10.  Prosecution Witness No.10 :- Taher Ali 
11.  Prosecution Witness No.11 :- Sahabuddin Ahmed, I.O. 

    
EXHIBITS. 

 Exhibit 1    :     Post mortem report 
 Exhibit 2, 3 , 4 & 5   :     Injury  reports. 
 Exhibit 6 & 7   :     Seizurelists. 
 Exhibit 8   :     FIR 
 Exhibit 9     :     Chargesheet   
   

MATERIAL EXHIBITS. 
 

M. Ext. 1   : Two Beki daos 
M. Ext. 2   : Two wooden lathies 
M. Ext. 3   : One dagger 
 
 
 
 
 
 

   (A.K. Borah) 
 SESSIONS JUDGE,   

                SONITPUR: TEZPUR 

 


